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Rule 40

U T A H R U L E S O F CIVIL PROCEDURE

equity case, t h e j u r y will serve only in an advisory capacity unless both p a r t i e s have clearly
consented to accept a j u r y verdict. Rornrell v.
Zions F i r s t Nat'l B a n k , 611 P.2d 392 (Utah
1980).
Trial court did not commit prejudicial error
by allowing a j u r y to sit in an equity proceedm g where the j u r y was retained merely as an
advisory j u r y to consider t h e sole question of
the reasonableness of plaintiffs reliance on defendant's act. Tolboe Constr. Co. v. S t a k e r Paving & Constr. Co., 682 P.2d 843 (Utah 1984).
Trial b y c o n s e n t .
—Equity.
Motion for d i r e c t e d v e r d i c t .
Where the case was essentially one in equity
but the p a r t i e s and court appeared to have consented to p r e s e n t i n g their case to a j u r y whose
verdict would have "the s a m e effect as if trial
by jury had been a m a t t e r of right," u n d e r Subdivision (c), t h e d e t e r m i n a t i o n of w h e t h e r a directed verdict was proper was to be tested by
the same rules governing cases a t law. Willard
M. Milne Inv. Co. v. Cox, 580 P.2d 607 (Utah
]qna)

waived, as by proceeding to t r i a l be
Houston Real E s t a t e Inv. Co. v. I
U t a h 215, 152 P. 726 (1915).
„ Waiver of j u r y trial.
Where it did not a p p e a r t h a t a n y i
a j u r y

tria] w a s made> or that a n y Q

exception

Trial by court.
W a i v e r of b e n c h t r i a l .
Even though former s t a t u t e providing for
trial by court in absence of d e m a n d for j u r y
was couched in m a n d a t o r y terms, and a party
might have an absolute r i g h t to have the is-

was m a d e a t any t i m e d>
right of t h e court to try t h e
o u t a jury, it would be presumed on a
a t r j a l by j u r y was waived. Perego v
u t a h 3 33 p 2 2 1 (1893), affd, 163 U
g C t 9 7 1 j 4 1 L. E d . 1 1 3 (1896).
Trial by j u r y .
—Grant of j u r y trial.
A b s e n c e of d e m a n d .
Court did not abuse its discretion ir
j u r y trial to defendant, u n d e r this i
plaintiffs objections a l t h o u g h defen
not made proper d e m a n d for j u r y tr
Rule 38, where plaintiff was not p
thereby. J a m e s Mfg. Co. v. Wilson, It
210, 390 P.2d 127 (1964).
Right
~ .' . .... 0 ..
Quiet title a c t i o n .
This rule gives t h e right to h a v e t
issue of fact tried by a j u r y upon pi
mand, and plaintiff in an action to qui"
mining claims was entitled to a j u r y
issues
of fact. Holland v. Wilson, 8 Uti
^27 P.2d 250 ( 1 9 O 8 ) .
Cited in Randall v. Tracy Collins T

sues tried by the court, the right could be

6 U t a h 2d 18, 305 P.2d 480 (1956).

against

COLLATERAL R E F E R E N C E S
A m . J u r . 2d. — 47 Am. J u r . 2d J u r y §§ 57,

of Federal Rules of Civil Procedure, s

58; 75A Am. J u r . 2d Trial § 714 et seq.
C . J . S . — 50 C.J.S. J u r i e s §§ 98 to 105; 88
C.J.S. Trial §§ 20, 203, 547 et seq.
A.L.R. — When does jeopardy attach in a
non-jury trial, 49 A.L.R.3d 1039.
Discretion of district court u n d e r Rule 39(b)

ing it to order j u r y trial notwiths
party's failure to m a k e seasonable den
j u r V t 6 A.L.R. Fed. 217.
K e y N u m b e r s . — J u r y «=• 25; Tria
j34, 357 e t s e q

Rule 40. Assignment of cases for trial; continuance.
(a) Order and precedence. The district courts shall provide by n
the placing of actions upon the trial calendar (1) without request of the p
or (2) upon request of a party and notice to the other parties or (3) ir
other manner as the courts may deem expedient. Precedence shall be gi1
actions entitled thereto by statute.
(b) Postponement of the trial. Upon motion of a party, the court m
its discretion, and upon such terms as may be just, including the payrrn
costs occasioned by such postponement, postpone a trial or proceeding
good cause shown. If the motion is made upon the ground of the absei
evidence, such motion shall also set forth the materiality of the evi<
expected to be obtained and shall show that due diligence has been us
procure it. The court may also require the party seeking the continuar
state, upon affidavit or under oath, the evidence he expects to obtain, a
the adverse party thereupon admits that such evidence would be given
that it may be considered as actually given on the trial, or offered am
eluded as improper, the trial shall not be postponed upon that groun
(c) Taking testimony of witnesses present. If required by the adA
party, the court shall, as a condition to such postponement, proceed to
the testimony of any witness present taken, in the same manner as if a'
trial; and the testimony so taken may be read on the trial with the s
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Rule

40

(B)].

Subdivision (a) of this rule is similar to Rule
C o m p i l e r ' s N o t e s . — Following the amend40, F.R.C.P.
ment of Rule 32, effective J a n u a r y 1, 1987, the
C r o s s - R e f e r e n c e s . — A m e n d m e n t of pleadreference to Rule 32(c)(1) and (2), at the end of
ings to conform to evidence, continuance upon,
Subdivision (c), should now be to Rule
U.R.C.P. 15(b).
32(c)(3)(A) and (B).
NOTES TO DECISIONS
ANALYSIS

Postponement.
—In g e n e r a l .
—Absence of party.
—Discretion of cojjrt.
—Inability of counsel to a t t e n d trial.
U n a v o i d a b l e absence.
—New theory of case.
—Procedural delays.
—Supporting affidavits.
— U n a v a i l a b l e witness.
Lack of diligence.
Need.

Christenson v. J e w k e s , 761 P.2d 1375 (Utah
1988).
—Inability of c o u n s e l to a t t e n d trial.
The inabilitv of counsel to be present a t the
time set for trial does not necessarily entitle
his client to a continuance. Griffiths v. Hammon, 560 P.2d 1375 (Utah 1977).

Unavoidable absence.
When counsel has made timely objections,
given necessary notice, and h a s made a reasonable effort to h a v e t h e trial date changed for
good cause, it would be an abuse of discretion
not to g r a n t a continuance. Griffiths v. Hammon, 560 P.2d 1375 (Utah 1977).
Cited.
— N e w t h e o r v of c a s e .
Postponement.
Continuance could be obtained to develop a
—In g e n e r a l .
theory of the case suggested after issue joined
To g r a n t one party continuance after continand before trial. Tiernan v. Trewick, 2 Utah
uance to t h e prejudice of the other party would
393 (1877).
be p a t e n t l y unfair. This is especially t r u e when
—Procedural delays.
such c o n t i n u a n c e s are being granted to the
Court properly denied motion for continplaintiff who h a s triggered the time conuance in action based on credit card obligation
s t r a i n t s of litigation by bringing the suit in the
which had been procedurally delayed for two
first place. It is equally unfair to allow a party
and a half years by interrogatories and by varito n a m e new witnesses several days before
ous motions of t h e defendant; and although
t r i a l . Hill v. Dickerson, 839 P.2d 309 (Utah Ct.
trial date had been set for four months, motion
App. 1992).
for continuance was not filed until nine days
before trial. First Sec. Bank v. Johnson, 540
— A b s e n c e of party.
C o n t i n u a n c e would not be granted because
P.2d 521 (Utah 1975).
of absence of a party, unless he was a material
— S u p p o r t i n g affidavits.
witness, and, if so, t h e facts expected to be
Subdivision (b) does not require affidavits to
proved by him had to be stated under oath,
accompany a motion for continuance. Bairas v.
unless the oath was waived. It was also necesJohnson, 13 U t a h 2d 269, 373 P.2d 375 (1962).
sary t h a t party had used due diligence to be
—Unavailable witness.
p r e s e n t at the trial. McGrath v. Tallent, 7
L a c k of d i l i g e n c e .
U t a h 256, 26 P. 574 (1891).
Where subpoena for absent witness was not
Refusal of trial court to postpone trial was
placed in h a n d s of an officer for service until
not a b u s e of discretion where case was set
the morning the case was called for trial
down for trial, and had once before been conthough it had been set for several weeks, and
tinued because of absence of party who was
the witness had testified at a former trial, conprincipal witness, and second continuance was
tinuance was denied. Corporation of Members
sought by attorney who was not of record in
of Church of J e s u s Christ of Latter-Day Saints
case. Lancino v. Smith, 36 Utah 462, 105 P.
v. Watson, 30 Utah 126, 83 P. 731 (1906).
914 (1909).
In malpractice action, motion lor continRefusal to g r a n t continuance in personal inuance based on plaintiffs inability to serve
j u r y case was an abuse of discretion where
subpoena on vacationing medical witness was
plaintiff was not able to attend the trial beproperly denied, where plaintiff had made no
cause of his physical condition, there was no
effort to depose witness and had never conevidence of malingering by the plaintiff, and
tacted witness for the purpose of testifying
the plaintiffs testimony was essential to his
Maxfield v. Fishier. 538 P.2d 1323 (Utah
case. B a i r a s v. Johnson, 13 U t a h 2d 269. 373
1975).
P.2d 375 (1962).
After plaintiff had been granted one contin— D i s c r e t i o n of c o u r t .
uance because of unavailability of her preDenial of motion for continuance was within
ferred expert witness, and her second request
discretion of trial court. Sharp v. Canakis
for a continuance several months later was
G i a n u l a k i s , 63 Utah 249, 225 P. 337 (1924).
solely due to her own failure to retain and desTrial courts have substantial discretion in
ignate a new expert witness in a timely mandeciding w h e t h e r to g r a n t continuances.
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600 P.2d 550 (Utah 1979); Myers v. Morgan,
626 P.2d 410 (Utah 1981); Bernard v.
Attebury, 629 P.2d 892 (Utah 1981); Bailey v.
Sound Lab, Inc., 694 P.2d 1043 (Utah 1984);
GMAC v. Martinez, 712 P.2d 243 (Utah 1986);
Williams v. State, 716 P.2d 806 (Utah 1986);
Owen v. Owen, 734 P.2d 414 (Utah 1986);
Tebbs, Smith & Assocs. v. Brooks, 735 P.2d
1305 (Utah 1986); Katz v. Pierce, 732 P.2d 92
(Utah 1986); Freegard v. First W. Nat'l Bank,
738 P.2d 614 (Utah 1987); Crosland v. Peck,
738 P.2d 631 (Utah 1987); Elder v. Triax Co.,
740 P.2d 1320 (Utah 1987); Mascaro v. Davis,
741 P.2d 938 (Utah 1987); Payne ex rel. Payne
v. Myers, 743 P.2d 186 (UtafT 1987); McKee v.
Williams, 741 P.2d 978 (Utah Ct. App. 1987);
Galloway v. Mangum, 744 P.2d 1365 (Utah
1987); Davies v. Olson, 746 P.2d 264 (Utah Ct.

Rule 55

App. 1987); Kathy's Food Stores, Inc. v. Equitable Life & Cas. Ins. Co., 753 P.2d 501 (Utah
1988); Williams v. Public Serv. Comm'n, 754
P.2d 41 (Utah 1988); OK Motors, Inc. v. Hill,
762 P.2d 1102 (Utah Ct. App. 1988); Redevelopment Agency v. Daskalas, 785 P.2d 1112
(Utah Ct. App. 1989); Wade v. Burke, 800 P.2d
1106 (Utah Ct. App. 1990); City Consumer
Serv., Inc. v. Peters, 815 P.2d 234 ; (Utah 1991);
Cornish Town v. Roller, 817 P.2d 305 (Utah
1991); Town of Manila v. Broadbent Land Co.,
818 P.2d 2 (Utah 1991); Peterson v. Peterson,
818 P.2d 1305 (Utah Ct. App. 1991); Quinn v.
Quinn, 830 P.2d 282 (Utah Ct. App. 1992);
King v. Searle Pharmaceuticals, Inc., 832 P.2d
858 (Utah 1992); Watson v. Watson, 837 P.2d 1
(Utah Ct. App. 1992); J.H. ex rel. D.H. v. West
Valley City, 840 P.2d 115 (Utah 1992).

COLLATERAL REFERENCES
Brigham Young Law Review. — Multiple
Claims Under Rule 54(b): A Time for Reexamination?, 1985 B.Y.U. L. Rev. 327.
Am. Jur. 2d. — 5 Am. J u r . 2d Appeal and
Error § 1009 et seq.; 20 Am. J u r . 2d Costs
§§ 14, 26 to 36, 87 et seq.; 46 Am. J u r . 2d Judgments § 1.
C.J.S. — 4 C.J.S. Appeal and Error §§ 46 to
166; 20 C.J.S. Costs § 1 et seq.; 49 C.J.S. Judgments § 1.
A.L.R. — Attorney's personal liability for
expenses incurred in relation to services for client, 15 A.L.R.3d 531; 66 A.L.R.4th 256.
Effect on compensation of architect or building contractor of express provision in private
building contract limiting the cost of the building, 20 A.L.R.3d 778.
Recoverability under property insurance or
insurance against liability for property damage of insured's expenses to prevent or mitigate damages, 33 A.L.R.3d 1262.
Dismissal of plaintiffs action as entitling defendant to recover attorney's fees or costs as
"prevailing party" or "successful party," 66
A.L.R.3d 1087.
Who is the "successful party" or "prevailing
party" for purposes of awarding costs where
both parties prevail on affirmative claims, 66
A.L.R.3d 1115.
Continuance of civil case as conditioned
upon applicant's payment of costs or expenses
incurred by other party, 9 A.L.R.4th 1144.

Running of interest on judgment where both
parties appeal, 11 A.L.R.4th 1099.
Allocation of defense costs between primary
and excess insurance carriers, 19 A.L.R.4th
107.
Authority of trial judge to impose costs or
other sanctions against attorney who fails to
appear at, or proceed with, scheduled trial, 29
A.L.R.4th 160.
Allowance of attorneys' fees in mandamus
proceedings, 34 A.L.R.4th 457.
Retrospective application and effect of state
statute or rule allowing interest or changing
rate of interest on judgments or verdicts, 41
A.L.R.4th 694.
Obduracy as basis for state-court award of
attorneys' fees, 49 A.L.R.4th 825.
Modern status of state court rules governing
entry of judgment on multiple claims, 80
A.L.R.4th 707.
Recoverability of cost of computerized legal
research under 28 USC § 1920 or Rule 54(d),
Federal Rules of Civil Procedure, 80 A.L.R.
Fed. 168.
Modern status of Federal Civil Procedure
Rule 54(b) governing entry of judgment on
multiple claims, 89 A.L.R. Fed. 514.
Key Numbers. — Appeal and Error <s=> 24 to
135; Costs «=» 78 et seq., 195 et seq., 221 et seq.;
Judgment <®^ 1.

Rule 55. Default.
(a) Default.
(1) Entry. When a party against whom a judgment for affirmative
relief is sought has failed to plead or otherwise defend as provided by
these rules and t h a t fact is made to appear the clerk shall enter his
default.
(2) Notice to party in default. After the entry of the default of any
party, as provided in Subdivision (a)(1) of this rule, it shall not be necessary to give such party in default any notice of action taken or to be taken
or to serve any notice or paper otherwise required by these rules to be
served on a party to the action or proceeding, except as provided in Rule
5(a), in Rule 58A(d) or in the event that it is necessary for the court to
conduct a hearing with regard to the amount of damages of the
nondefaulting party.

Rule 55
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(b) Judgment. Judgment by default may be entered as follows:
(1) By the clerk. When the plaintiffs claim against a defendant is for
a sum certain or for a sum which can by computation be made certain,
and the defendant has been personally served otherwise than by publication or by personal service outside of this state, the clerk upon request of
the plaintiff shall enter judgment for the amount due and costs against
the defendant, if he has been defaulted for failure to appear and if he is
not an infant or incompetent person.
(2) By the court. In all other cases the party entitled to a judgment by
default shall apply to the court therefor. If, in order to enable the court to
enter judgment or to carry it into effect, it is necessary to take an account
or to determine the amount of damages or to establish the truth of any
averment by evidence or to make an investigation of any other matter,
the court may conduct such hearings or order such references as it deems
necessary and proper.
(c) Setting aside default. For good cause shown the court may set aside an
entry of default and, if a judgment by default has been entered, may likewise
set it aside in accordance with Rule 60(b).
(d) Plaintiffs, counterclaimants, cross-claimants. The provisions of this
rule apply whether the party entitled to the judgment by default is a plaintiff,
a third-party plaintiff, or a party who has pleaded a cross-claim or counterclaim. In all cases a judgment by default is subject to the limitations of Rule
54(c).
(e) J u d g m e n t against the state or officer or agency thereof. No judgment by default shall be entered against the state of Utah or against an officer
or agency thereof unless the claimant establishes his claim or right to relief
by evidence satisfactory to the court.
(Amended effective Sept. 4, 1985.)
Compiler's N o t e s . — This rule is similar to
Rule 55, F.R.C.P.
NOTES TO DECISIONS
<

ANALYSIS

Damages.
Divorce action.
Failure to plead.
Judgment.
—Conduct of counsel.
—Default entry necessary.
—Failure to follow rule.
—Hearing on merits.
—Punitive damages.
Notice.
Setting aside default.
—Collateral attack.
—Direct attack.
—Discretion of court.
—Grounds.
Excusable neglect.
—Judicial attitude.
—Movant's duty.
—Setting aside proper.
Time for appeal.
Cited.
Damages.
A default judgment establishes, as a matter
of law, t h a t defendants are liable to plaintiff as
to each cause of action alleged in the complaint. Nevertheless, it is still incumbent upon
the nondefaulting party to establish by competent evidence the amount of recoverable damages and costs he claims. Arnica Mut. Ins. Co.

v. Schettler, 768 P.2d 950 (Utah Ct. App.
1989).
There is no right to a jury trial on the issue
of damages once default has been entered.
Arnica Mut. Ins. Co. v. Schettler, 768 P.2d 950
(Utah Ct. App. 1989).
Divorce action.
Defendant who failed to file answer in divorce action was not entitled to hearing or notice before entry of default divorce decree even
though 90-day statutory period had not
elapsed. Heath v. Heath, 541 P.2d 1040 (Utah
1975).
Failure to plead.
In an action for modification of the custody
provision in a divorce decree, it was appropriate for the trial court to rule on appellee's petition, absent any responsive pleading, and to
accept the allegations in the petition as true in
resolving the threshold requirement of
whether appellant's circumstances had materially changed; however, it does not follow that
appellee's petition entitled her to relief. A trial
court asked to render a judgment by default
must first conclude that the uncontroverted allegations of an applicant's petition are, on their
face, legally sufficient to establish a valid
claim against the defaulting party. Stevens v.
Collard, 180 Utah Adv. Rep. 19 (Ct. App.
1992).

Tab 3

Rule 60
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Cited in National F a r m e r s Union Property
& Cas. Co. v. Thompson, 4 U t a h 2d 7, 286 P.2d
249 (1955); Holmes v. Nelson, 7 U t a h 2d 435,
326 P.2d 722 (1958); Howard v. Howard, 11
U t a h 2d 149, 356 P.2d 275 (1960); Nunley v.
Stan Katz Real Estate, Inc., 15 U t a h 2d 126,
388 P.2d 798 (1964); H a n s o n v. General Bldrs.
Supply Co., 15 Utah 2d 143, 389 P.2d 61
(1964); J a m e s Mfg. Co. v. Wilson, 15 U t a h 2d
210, 390 P.2d 127 (1964); Porcupine Reservoir
Co. v. Lloyd W. Keller Corp., 15 U t a h 2d 318,
392 P.2d 620 (1964); Watson v. Anderson, 29
Utah 2d 36, 504 P.2d 1003 (1973); Nichols v.
State, 554 P.2d 231 (Utah 1976); Edgar v.
Wagner, 572 P.2d 405 (Utah 1977); Time Com.
Fin. Corp. v. Brimhall, 575 P.2d 701 (Utah
1978); Anderton v. Montgomery, 607 P.2d 828
(Utah 1980); Miller Pontiac, Inc. v. Osborne,

170

622 P.2d 800 ( U t a h 1981); Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301 ( U t a h . 1981);
Kohler v. Garden City, 639 P.2d 162 ( U t a h
1981); Pozzolan P o r t l a n d C e m e n t Co. v. Gardner, 668 P.2d 569 ( U t a h 1983); Nelson v!
Jacobsen, 669 P.2d 1207 (Utah 1983); Golden
Key Realty, Inc. v. M a n t a s , 699 P.2d 730 (Utah
1985); Estate of Kay, 705 P.2d 1165 ( U t a h
1985); York v. Unqualified
Washington
County Elected Officials, 714 P.2d 679 ( U t a h
1986); King v. Fereday, 739 P.2d 618 (Utah
1987); Fackrell v. Fackrell, 740 P.2d 1318
(Utah 1987); W a l k e r v. Carlson, 740 P.2d 1372
(Utah Ct. App. 1987); Arnica Mut. Ins. Co. v.
Schettler, 768 P.2d 950 (Utah Ct. App. 1989);
Paryzek v. Paryzek, 776 P.2d 78 ( U t a h Ct.
App. 1989); Allred v. Allred, 835 P.2d 974
(Utah Ct. App. 1992).

COLLATERAL R E F E R E N C E S
A m . J u r . 2d. — 58 Am. J u r . 2d New Trial
£§ 11 to 14, 29 et seq., 187 to 191.
C . J . S . — 66 C.J.S. New Trial §§ 13 et seq.,
115, 116, 122 to 127.
A.L.R. — Consent as ground of vacating
judgment, or g r a n t i n g new trial, in civil case,
after expiration of term or time prescribed by
s t a t u t e or rules of court, 3 A,L.R.3d 1191.
Propriety and prejudicial effect of suggestion
or comments by judge as to compromise or settlement of civil case, 6 A.L.R.3d 1457.
Necessity and propriety of counter-affidavits
in opposition to motion for new trial in civil
case, 7 A.L.R.3d 1000.
Quotient verdicts, 8 A.L.R.3d 335.
Propriety and prejudicial effect of instructions in civil case as affected by the m a n n e r in
which they are written, 10 A.L.R.3d 501.
Prejudicial effect of unauthorized view by
j u r y in civil case of scene of accident or premises in question, 11 A.L.R.3d 918.
Propriety and prejudicial effect of reference
by counsel in civil case to result of former trial
of same case, or a m o u n t of verdict therein, 15
A.L.R.3d 1101.
Absence of judge from courtroom during trial
of civil case, 25 A.L.R.3d 637.
J u r o r ' s voir dire denial or nondisclosure of
acquaintance or relationship with attorney in

case, or with p a r t n e r or associate of such attorney, as ground for new trial or mistrial, 64
A.L.R.3d 126.
Amendment, after expiration of time for filing motion for new trial, in civil case, of motion
made in due time, 69 A.L.R.3d 845.
Authority of s t a t e court to order j u r y trial in
civil case where j u r y h a s been waived or not
demanded by parties, 9 A.L.R.4th 1041.
Deafness of j u r o r as ground for impeaching
verdict, or securing new trial or reversal on
appeal, 38 A.L.R.4th 1170.
J u r y trial waiver as binding on later s t a t e
civil trial, 48 A.L.R.4th 747.
Court reporter's d e a t h or disability prior to
transcribing notes as grounds for reversal or
new trial, 57 A.L.R.4th 1049.
Excessiveness or adequacy of compensatory
damages for personal injury to or d e a t h of seaman in actions under J o n e s Act (46 USCS
Appx. § 688) or doctrine of u n s e a w o r t h i n e s s —
modern cases, 96 A.L.R. Fed. 541.
Excessiveness or adequacy of a w a r d s of damages for personal injury or death in actions under Federal Employers' Liability Act (45 U S C S
§§ 51 et seq.) — modern cases, 97 A.L.R. Fed.
189.
Key N u m b e r s . — New Trial «=» 13 et seq.,
110, 116.

Rule 60. Relief from j u d g m e n t or order.
(a) Clerical mistakes. Clerical mistakes in judgments, orders or other
parts of the record and errors therein arising from oversight or omission may
be corrected by the court at any time of its own initiative or on the motion of
any party and after such notice, if any, as the court orders. During the pendency of an appeal, such mistakes may be so corrected before the appeal is
docketed in the appellate court, and thereafter while the appeal is pending
may be so corrected with leave of the appellate court.
(b) Mistakes; inadvertence; excusable neglect; newly discovered evidence; fraud, etc. On motion and upon such terms as are just, the court may
in the furtherance of justice relieve a party or his legal representative from a
final judgment, order, or proceeding for the following reasons: (1) mistake,
inadvertence, surprise, or excusable neglect; (2) newly discovered evidence
which by due diligence could not have been discovered in time to move for a
new trial under Rule 59(b); (3) fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation or other misconduct of an adverse party;
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(4) when, for any cause, the summons in an action has not been personally
served upon the defendant, as required by Rule 4(e) and the defendant has
failed to appear in said action; (5) the judgment is void; (6) the judgment has
been satisfied, released, or discharged, or a prior judgment upon which it is
based has been reversed or otherwise vacated, or it is no longer equitable that
the judgment should have prospective application; or (7) any other reason
justifying relief from the operation of the judgment. The motion shall be made
within a reasonable time and for reasons (1), (2), (3), or (4), not more than 3
months after the judgment, order, or proceeding was entered or taken. A
motion under this Subdivision (b) does not affect the finality of a judgment or
suspend its operation. This rule does not limit the power of a court to entertain an independent action to relieve a party from a judgment, order or proceeding or to set aside a judgment for fraud upon the court. The procedure for
obtaining any relief from a judgment shall be by motion as prescribed in these
rules or by an independent action.
C o m p i l e r ' s N o t e s . — This rule is similar to
Rule 60, F.R.C.P.

C r o s s - R e f e r e n c e s . — Fee for filing motion
to set aside j u d g m e n t , § 21-1-5.

NOTES TO DECISIONS
ANALYSIS

"Any other reason justifying relief."
—Default j u d g m e n t .
—Impossibility of compliance with order.
—Incompetent counsel.
—Lack of due process.
—Merits of case.
—Mistake or inadvertence.
—Real p a r t y in interest.
Appeals.
Clerical m i s t a k e s .
—Computation of damages.
—Correction after appeal.
—Date of j u d g m e n t .
Void j u d g m e n t .
—Estate record.
—Inherent power of courts.
—Intent of court and parties.
—Judicial error distinguished.
—Order prepared by counsel.
— P r e d a t i n g of new trial motion.
Court's discretion.
Default j u d g m e n t .
Effect of set-aside j u d g m e n t .
—Admissions.
Fraud.
—Divorce action.
Form of motion.
Independent action.
—Constitutionality of taxes.
—Divorce decree.
—Fraud or duress.
—Motion distinguished.
Invalid s u m m o n s .
— A m e n d m e n t without notice.
Inequity of prospective application.
Jurisdiction.
Mistake, inadvertence, surprise or excusable
neglect.
—Default j u d g m e n t .
Illness.
*
Inconvenience.
Merits of claim.
Negligence of attorney.
No claim for relief.
—Delayed motion for new trial.
—Failure to file cost bill.

—Failure to file notice of appeal.
—Nonreceipt of notice and
findings.
—Trial court's discretion.
— U n e m p l o y m e n t compensation appeal.
—Workmen's compensation appeal.
Newly discovered evidence.
—Burden of proof.
—Discretion not abused.
Procedure.
—Notice to parties.
Res j u d i c a t a .
Reversal of j u d g m e n t .
—Invalidation of sale.
Satisfaction, release or discharge.
—Accord and satisfaction.
—Discharging representative of estate from
further d e m a n d .
—Erroneously included damages.
—Prospective application of j u d g m e n t .
Timeliness of motion.
—Confused m e n t a l condition of party.
—Dismissal for lack of prosecution.
—Fraud.
—Invalid service.
—Judicial error.
—Jurisdiction.
—Mistake, inadvertence and neglect.
—Newly discovered evidence.
—Order entered upon erroneous assumption.
—"Reasonable time."
—Reconsideration of previously denied motion.
—Satisfaction.
Unauthorized appearance.
Void j u d g m e n t .
—Basis.
•—Lack of jurisdiction.
Cited.
" A n y o t h e r r e a s o n j u s t i f y i n g relief."
Subdivision (7) embodies three requirements: First, t h a t the reason be one other t h a n
those listed in Subdivisions (1) through (6); second, t h a t t h e reason justify relief; and third,
t h a t t h e motion be made within a reasonable
time. Laub v. South Cent. U t a h Tel. Ass'n, 657
P.2d 1304 (Utah 1982); Richins v. Delbert
C h i p m a n & Sons, 817 P.2d 382 (Utah Ct. App.
1991).

Tab 4

MISCELLANEOUS PROVISIONS

78-27-24

COLLATERAL REFERENCES
Utah Law Review. — In Personam Jurisdiction Expanded: Utah's Long Arm Statute,
1970 Utah L. Rev. 222.
Note, Parry v. Ernst Home Center Corporation: The "Mauling" of Personal Jurisdiction
Theory, 1990 Utah L. Rev. 479.
Brigham Young Law Review. — Mini-

mum Contacts in Single Contract Cases:
Burger King Has Its Way, 1986 B.Y.U. L. Rev.
505.
Am. Jur. 2d. — 20 Am. J u r . 2d Courts
§ 146.
C.J.S. — 21 C.J.S. Courts § 39 et seq.
Key Numbers. — Courts ®=> 10 et seq.

78-27-23. Jurisdiction over nonresidents — Definitions.
As used in this act:
(1) The words "any person" mean any individual, firm, company, association, or corporation.
(2) The words "transaction of business within this state" mean activities of a nonresident person, his agents, or representatives in this state
which affect persons or businesses within the state of Utah.
History: L. 1969, ch. 246, § 2.
Meaning of "this act." — See note following same catchline in notes to § 78-27-22.
NOTES TO DECISIONS
ANALYSIS

Nonresident plaintiff.
Transaction of business.
Nonresident plaintiff.
Foreign corporation lawfully authorized to
do business in the state of Utah is a business
within the state of Utah and entitled to the
protection of §§ 78-27-22 to 78-27-28. Hughes

Tool Co. v. Meier, 486 F.2d 593 (10th Cir.
}
1973).
Transaction of business.
The long-arm statute grants personal jurisdiction over claims arising out of any business
transaction within the state, regardless of
whether it is related to the Utah resident's
trade or the business of the nonresident.
Kamdar & Co. v. Laray Co., 815 P.2d 245
(Utah Ct. App. 1991).

78-27-24. Jurisdiction over nonresidents
ting person to jurisdiction.

Acts submit-

Any person, notwithstanding Section 16-10-102, whether or not a citizen or
resident of this state, who in person or through an agent does any of the
following enumerated acts, submits himself, and if an individual, his personal
representative, to the jurisdiction of the courts of this state as to any claim
arising from:
(1) the transaction of any business within this state;
(2) contracting to supply services or goods in this state;
(3) the causing of any injury within this state whether tortious or by
breach of warranty;
(4) the ownership, use, or possession of any real estate situated in this
state;
(5) contracting to insure any person, property, or risk located within
this state at the time of contracting;
(6) with respect to actions of divorce, separate maintenance, or child
support, having resided, in the marital relationship, within this state
421
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JUDICIAL CODE

notwithstanding subsequent departure from the state; or the commission
in this state of the act giving rise to the claim, so long as that act is not a
mere omission, failure to act, or occurrence over which the defendent had
no control; or
(7) the commission of sexual intercourse within this state which gives
rise to a paternity suit under Title 78, Chapter 45a, to determine paternity for the purpose of establishing responsibility for child support.
H i s t o r y : L. 1969, ch. 246, § 3; 1983, ch.
160, § 1; 1987, ch. 35, § 1.
NOTES TO DECISIONS
—Telephone conversation.
The language of Subsection (3) is broad
enough to create jurisdiction as to individual
defendants based solely upon alleged defamatory telephone conversations initiated by the
defendants outside the state, but causing injury in this state; and such a statutory application does not violate due process. Berrett v.
Life Ins. Co., 623 F. Supp. 946 (D. Utah 1985).

ANALYSIS

Causing of any injury.
— Fraud.
— Telephone conversation.
Contacts between defendant and forum.
Contracting to supply.
Nonresident defendants.
—Product manufacturer and exporter.
—Research and development company.
Nonresident partnership.
Nonresident plaintiffs.
Paternity suit.
Pleading and proof.
Proof of jurisdiction.
Transaction of any business.
—Accounting services.
—Business losses.
— Minimal contacts.
— N a t u r e of business.
— Single sales transaction.
Transaction by agent.
Two-part test.
Cited.
<
Causing of a n y injury.
Court properly found jurisdiction over nonresident defendants under Subsection (3)
where tortious injury involved had foreseeable
impact in Utah, notwithstanding plaintiff athletic team was owned by Colorado corporation
and critical events apparently occurred in California. Mountain States Sports, Inc. v.
Sharman, 353 F. Supp. 613 (D. Utah 1972),
rev'd on other grounds, 548 F.2d 905 (10th Cir.
1977).
—Fraud.
Prima facie case for jurisdiction under Subsection (3) for causing tortious injury in Utah
was established, where Florida resident's
fraudulent representations to an Oklahoma
savings and loan association caused the association to lose valuable revenue from its Utah
property. Frontier Fed. Sav. & Loan Ass'n v.
National Hotel Corp., 675 F. Supp. 1293 (D.
Utah 1987).

Contacts between defendant and forum.
If action is brought pursuant to long-arm
statute because defendant foreign corporation
is not doing substantial business in the forum
state, plaintiff must show that his claim arises
out of some contact defendant has with the
forum state, some action undertaken by defendant by which it can be shown that defendant
has purposefully availed himself of the privilege of conducting activities within the forum
state. Roskelley & Co. v. Lerco, Inc., 610 P.2d
1307 (Utah 1980).
Where foreign corporation's purposeful activities within Utah consisted of its sale of
equipment ultimately destined for installation
in Utah and its entry into the state for purpose
of overseeing installation of that equipment,
these contacts were not sufficient to establish
specific jurisdiction for purpose of litigating alleged contract for commissions. Roskelley &
Co. v. Lerco, Inc., 610 P.2d 1307 (Utah 1980).
C o n t r a c t i n g to supply.
Utah court's exercise of jurisdiction over a
nonresident manufacturer did not violate due
process and was a valid exercise of jurisdictional power where although such manufacturer was a corporation located in New York,
had no offices in Utah, owned no property in
Utah, employed no representatives in Utah,
did not solicit business or advertise or circulate
sales materials in Utah, such manufacturer
did employ representatives in other states and
supplied goods to buyers outside New York,
contracted to supply goods in the state of Utah
to a Utah corporation, the cause of action arose
out of the manufacture of the goods supplied in
Utah, and under the facts of the case the im-
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Tab 5

M E T Z G E R , G O R D O N /-^SCULLY & M O R T I M E R
1275 K S t r e e t , N . W .

Suite 1000
Washington, D.C. 20005
(202) 842-1600
and
LESLIEANN HAACKE #5477
6985 Union Park Center
Suite 535
Midvale, Utah 84047
(801) 521-5000
Attorneys for Roland Kaufmann
IN THE DISTRICT COURT FOR THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

ROBERT D. RADCLIFFE
Plaintiff,
vs.

]
;
|

AFFIDAVIT OF ROLAND
KAUFMANN IN SUPPORT OF
HIS MOTION TO VACATE
DEFAULT CERTIFICATE

i

Case No. 900900439CV

]i

Judge James S. Sawaya

;|

SIA AKHAVAN, an individual,
JOEL M. LASALLE, an
individual, GENERAL DISPLAY
CORPORATION, and DOES 1
through 10, inclusive,
Defendants.

]

SIA AKHAVAN,
Counterclaimant,
vs.
ROBERT D. RADCLIFFE,
Counterclaim Defendant,
REPUBLIC INTERNATIONAL
CORPORATION and ROLAND
KAUFMANN, and DOES 1 through
10, inclusive,

[
'

Additional Counterclaim
Defendants.

0525

) :
)

Canton of Zurich

ss

I, Roland Kaufmann being first duly swo«i on oath, do hereby
depose and state:
1. That I am the Counterclaim Defendant making the Motion to
Vacate

Default

Certificate,

and

make

this Affidavit

of

my

own

personal knowledge.
2.

I was

not

personally

served

with

the

Summons

and/or

Counterclaim in this action. I have been shown a document which
purports

to

delivered
receipt
runner

be

to me

a

confirmation

at my

of

business

receipt

of

address. The

a

retrieves

mail

from

the post

document

signature

is that of Mrs. Segalini. She works as
and

legal

office

on

a mail
box

that

service

of

Fincom

Financial Consulting. She is not an employee of Fincom nor FFC.
3. The

confirmation

of

receipt which

I have

been

shown

indicates receipt on August 9, 1990. I was travelling at the time
this was allegedly received, and was not in Zurich.
4.

The fact of the alleged service was not brought to my

attention until after I became notified of the entry of the Default
Certificate.

Upon

notification

of

that,

I

promptly

contacted

counsel.
5.

Contrary to the allegations of Counterclaimant, I do not

own any property in the Salt Lake City area, or anywhere in the
State of Utah. My primary

residence and domicile is in Zurich,

Switzerland.
6.

I

am

not

an

officer

of

Republic

International

Corporation, and was not an officer of that corporation at any time
referred to in the Counterclaim.
7.

I am not a shareholder in Republic Corporation, and have

not been a shareholder at any time referred to in the Counterclaim.
8.

I do not maintain a place of business or office in the

State of Utah. On occasional visits to Utah, I have been permitted
the use of an office at Republic International Corporation.

C526

Jt2»} xrc*£oxrr,©dl

gSjTbfiSarTC'lri'' a n • ind 1 viduaI
capacity.
individual

''•af-Vwade

no

guarantees

or r e p r e s e n t a t i v e

or*

s

or-

commitments,

to

representative
either

c a p a c i t y , to Sia A k h a v a n , a n d

in

an

did

not

advance any funds or transfer to General Display Corporation any
shares of Republic International Stock.
DATED this

day of November, 1990

Roland Kaufmann

1 6. Hav, 1890
Subscribed to and sworn before me this .... day of November,
1990,

Notarigi^iesbach-ZDrich

Natar-Ste!tvertre«er

AR?

Notary Public
My C o m m i s s i o n E x p i r e s ^

^>>^y77?

O

31th May 1991
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JEFFREY P. BLOOM
METZGER, GORDON & MORTIMER
1275 K Street, N.W.
Suite 1000
Washington, D.C. 20005
(202) 842-1600

6:.

and

. - P!STH!CT

LESLIEANN HAACKE #5477
BROWN, KENT, LARSEN & JENKINS
660 South 200 East
Suite 300
Salt Lake City, Utah 84111
(801) 532-6200
Attorneys for Roland Kaufmann
IN THE DISTRICT COURT FOR THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ROBERT D. RADCLIFFE,

}

Plaintiff,
vs.

]
)
]I

SIA AKHAVAN, and individual,
JOEL M. LASALLE, an
individual, GENERAL DISPLAY
CORPORATION, and DOES 1
through 10, inclusive,

]
]
]
;
]

Defendants.
SIA AKHAVAN,
Counterclaimant,

COUNTERCLAIM DEFENDANT
ROLAND KAUFMANN'S MOTION FOR
CONTINUANCE OF TRIAL DATE
Case No. 900900439CV
Judge James S. Sawaya

]
j
J

vs.
ROBERT D. RADCLIFFE,
Counterclaim Defendant,

]

REPUBLIC INTERNATIONAL
CORPORATION and ROLAND
KAUFMANN, and DOES 1 through
10, inclusive,

]
]

Additional Counterclaim
Defendants.
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COMES NOW Roland Kaufmann, Counterclaim Defendant, by and
through Jeffrey P. Bloom and LeslieAnn Haacke, his attorneys, and
moves this Court, pursuant
Judicial Administration,

to Rule 4-105

to continue

currently set for March 24, 1992.

of the Utah Code of

the trial in this matter

The grounds of the motion are

as follows:
1.

Jeffrey

P.

Bloom,

trial

counsel

for

Counterclaim

Defendant, is currently scheduled to appear as counsel for the
plaintiff in the case of Strickland v. Biddle, Law Number 106198,
scheduled

for

trial

in

the

Virginia on March 23, 1992.
of two days.

Circuit

Court

of

Fairfax

County,

That trial is scheduled for a minimum

It appears unlikely that that case will settle, and

it is expected that the trial will proceed as scheduled.
2.

Promptly

following

receipt of the scheduling notice,

local counsel for Counterclaim Defendant notified chambers and
counsel for Defendant/Counterclaimant of the scheduling conflict
and the request for continuance.
3.

Counsel for Counterclaimant has not responded to that

telephone call notice, and has given no indication of whether he
would consent or object to the continuance.
4.

This

request

for

continuance

need

not

include

a

continuance of the Pre-Trial Settlement Conference scheduled for
March 16, 1992, unless the Court wishes to have that conference
approximately one week before trial.
5.

In further support hereof, Counterclaim Defendant refers

to the attached Memorandum of Points and Authorities.

2
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WHEREFORE, Counterclaim Defendant Roland Kaufmann respectfully
requests that the trial currently scheduled for March 24, 1992 be
continued to a later date to be set by the court.
METZGER, GORDON, & MORTIMER

Jefl
and
BROWN, KENT, LARSEN & JENKINS

lieAnn Haacke 7

CERTIFICATE OF SERVICE
I hereby certify that the foregoing Counterclaim Defendant
Roland Kaufmann's Motion for Continuance of Trial Date was mailed
this

3_

Esquire,

day
One

of ^J<U\o^i~^|
;^w
N.

Ridge

Cove,

, 1992 to Robert D. Radcliffe,
Sandy,

Utah

84092,

Richard

D.

Burbidge, Esquire, 139 East South Temple, Suite 2001, Salt Lake
City, Utah

84111 and Thomas C. Sturdy, Esquire, 257 East 200

South, Suite 640, Salt Lake City, Utah

84111.

S? (fk^
Jef

Bloom

08^

Tab 7

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

MINUTE ENTRY
RADCLIFFE, ROBERT DPLAINTIFF
VS
AKHAVAN, SIA

CASE NUMBER 900900439 CV
DATE 02/05/92
HONORABLE JAMES S. SAWAYA
COURT REPORTER
COURT CLERK STG

DEFENDANT

TYPE OF HEARING:
PRESENT:
P. ATTY.
D. ATTY.

DEFENDANT ROLAND KAUFMANN'S MOTION FOR CONTINUANCE HAVING
BEEN SUBMITTED TO THE COURT PURSUANT TO RULE 4-501. COMES NOW
THE COURT AND ORDERS SAID MOTION GRANTED. COUNSEL SHOULD
CONTACT CLERK TO DETERMINE A MUTUALLY AGREEABLE TRIAL DATE.
CC: JEFFREY P. BLOOM
LESLIEANN HAACKE
ROBERT D. RADCLIFFE
RICHARD D. BURBIDGE
THOMAS C STURDY
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Tab 8

OtSTRlCTCOURI
RICHARD D. BURBIDGE, Esq., #0492
DOUGLAS H. HOLBROOK, Esq., #5718
BURBIDGE & MITCHELL
Attorneys for Defendant and
Counterclaimant Sia Akhavan
139 East South Temple, Suite 2001
Salt Lake City, Utah 84111
(801) 355-6677

Fall

4?lPM , S

SAir^t-A
y\

DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ROBERT D. RADCLIFFE,
Plaintiff,
vs.

)
)

NOTICE OF
TRIAL SETTING

' ;

SIA AKHAVAN, and individual,
JOEL M. LASALLE, an
individual, GENERAL DISPLAY
CORPORATION, and DOES 1
through 10, inclusive,
Defendants.
SIA AKHAVAN,
Counterclaimant,

)
)
)
]
)
]
]
]

vs.

]

ROBERT D. RADCLIFFE,

]

Counterclaim Defendant,
REPUBLIC INTERNATIONAL
CORPORATION and ROLAND
KAUFMANN, and DOES 1 through
10, inclusive,
Additional Counterclaim
Defendants.

Case No. 900900439CV
Judge James S. Sawaya

PLEASE TAKE NOTICE that the trial in this matter
previously scheduled to begin on March 24, 1992 has been
rescheduled to commence on Tuesday, July 7, 1992 at 9:00 a.m.
DATED this • 10

day of February, 1992,
BURBIDGE & MITCHELL

H. HOLBROOK
Attorneys for Defendant/
Counterclaimant Sia Akhavan
CERTIFICATE OF MAILING
I HEREBY CERTIFY that a true and correct copy of the
foregoing Notice of Trial Setting was mailed, postage prepaid,
this/*&

day of February, 1992, to the following:
Robert D. Radcliffe
6985 Union Park Center
Suite 535
Midvale, Utah 84047
Joel R. Dangerfield, Esq.
6985 Union Park Center
Suite 535
Midvale, Utah 84047
Thomas C. Sturdy, Esq.
GARRETT & STURDY
257 East 200 South, #640
Salt Lake City, Utah 84111
Leslieann Haacke, Esq.
BROWN, KENT, LARSEN & JENKINS
660 South 200 East, #300
Salt Lake City, Utah 84111
Jeffrey P. Bloom, Esq.
METZGER, GORDON, SCULLY
& MORTIMER
1275 K Street, N.W.
Suite 1000
Washington, D.C. 20005
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JEFFREY P. BLOOM
STUART J. GORDON
METZGER, GORDON & MORTIMER
1275 K Street, N.W.
Suite 1000
Washington, D.C. 20005
(202) 842-1600
-^•R

and
LESLIEANN HAACKE #5477
1820 E. Morton Avenue, #B119,
Phoenix, Arizona 85020-4646
Attorneys for Roland Kaufmann

IN THE DISTRICT COURT FOR THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ROBERT D. RADCLIFFE,

)

Plaintiff,

)

vs.
SIA AKHAVAN, an individual,
JOEL M. LASALLE, an
individual, GENERAL DISPLAY
CORPORATION, and DOES 1
through 10, inclusive,
Defendants.
SIA AKHAVAN,
Counterclaimant,

)

MOTION FOR LEAVE TO
WITHDRAW AS COUNSEL

)
)
)
)
]

Case No. 900900439 CV

;
]
])

Judge James S. Sawaya

vs.
ROBERT D. RADCLIFFE,
Counterclaim Defendant,
REPUBLIC INTERNATIONAL
CORPORATION and ROLAND
KAUFMANN, and DOES 1 through
10, inclusive,
Additional Counterclaim
Defendants.
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COME NOW Jeffrey P. Bloom and Stuart J. Gordon, and the law
firm of Metzger, Gordon & Mortimer, and Leslieann Haacke, and move
this

court, pursuant

to

Rule

4-506 of

the Code of

Judiciary

Administration, for leave to withdraw as counsel for counterclaim
defendant Roland Kaufmann in the above-titled cause of action. The
grounds of the motion are as follows:
1.

Trial has been scheduled to commence in this cause of

action on July 7, 1972, with a pretrial settlement conference to be
held on June 29, 1992.
2.

Despite

repeated

requests,

the

client,

counterclaim

defendant Roland Kaufmann has failed or refused to pay legal fees
due and owing for representation of him in this matter.
3.

The client contends that he is without sufficient funds

to pay the fees and has no prospects to be able to do so.
4*
involved

Counsel cannot, and should not, be asked to incur costs
in

traveling

to

Salt

Lake

City

and

representing

counterclaim defendant at trial, which will involve considerable
expense

and a great

amount

of

time, without

any prospect

of

payment.
5.

Counsel has an additional reason which would justify

withdrawal, but cannot reveal the details without violation of the
attorney client privilege.
6.

Counsel apologizes for the delay in filing this motion,

but has been attempting to resolve the various matters at issue.
Recent developments have required filing the motion at this time.
- 2 -

7.

The client has been advised of the intent to file this

motion, and the potential ramifications of the failure to have
counsel at trial, should the court grant the motion.

A copy of

this motion is being sent to the client by express mail.
8.

The client has indicated that he does not intend to have

substitute counsel enter an appearance in this matter, and that
this motion is not filed with the intent of seeking a delay of the
trial.
WHEREFORE, Jeffrey P. Bloom, Stuart J. Gordon, the firm of
Metzger, Gordon & Mortimer, and Leslieann Haacke, respectfully
request that the court grant them leave to withdraw as counsel for
counterclaim defendant, Roland Kaufmann, in the above-titled cause
of action.
DATED this 16th day of June, 1992.

METZGER, GORDON & MORTIMER

Jeftzrgry
Stuart

H . Bloom
J . Gordon

TOTS.

LESLIEANN HAACKE

A^VLieAnn Haacke

/
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CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Motion for Leave
to Withdraw as Counsel was mailed by Federal Express delivery to
Roland Kaufmann at Akar Verwaltungs AG, Rietstrasse 50, CH-8702
Zollikon, SWITZERLAND,

and then by depositing same in the United

States mail, postage prepaid, and addressed as shown below, this
16th day of June, 1922 to the following:
Joel R. Dangerfield, Esquire
Nine Exchange Place, Suite 1006
Salt Lake City, Utah 84111
Douglas H. Holbrook, Esquire,
Burbidge & Mitchell
139 East South Temple, Suite 2001
Salt Lake City, Utah 84111
Robert D. Radcliffe, Esquire
One Northridge Cove
Sandy, Utah 84092
Craig H. Christensen, Esquire
Allen, Hardy & Rasmussen
215 South State, Suite 900
Salt Lake City, Utah 84111
Terry E. Welch, Esquire
Kimball, Parr, Waddoups, Brown & Gee
185 South State, Suite 1300
Salt Lake City, Utah 84147

Jeffi/efy/P

J Bloom
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RICHARD D. BURBIDGE, Esq., #0492
DOUGLAS H. HOLBROOK, Esq., #5718
BtJRBIDGE & MITCHELL
Attorneys for Defendant and
Counterclaimant Sia Akhavan
139 East South Temple, Suite 2001
Salt Lake City, Utah 84111
(801) 355-6677
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T i U H D J ; ^ C : A L DISTRICT
CALT ' :•'•? COUNTY

BY 1 _ . ~P23r-^~
£F'UTY CLERK

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ROBERT D. RADCLIFFE,
Plaintiff,

)
;

vs.

]

SIA AKHAVAN, and individual,
JOEL M. LASALLE, an
individual, GENERAL DISPLAY
CORPORATION, and DOES 1
through 10, inclusive,

]
]I
]
]i

Defendants.
SIA AKHAVAN,

MEMORANDUM IN OPPOSITION
TO KAUFMANN'S COUNSEL'S
MOTION TO WITHDRAW

Case No. 900900439CV
Judge James S. Sawaya

]
]

Counterclaimant,
vs.
ROBERT D. RADCLIFFE,
Counterclaim Defendant,
REPUBLIC INTERNATIONAL
CORPORATION and ROLAND
KAUFMANN, and DOES 1 through
10, inclusive,

]

Additional Counterclaim
Defendants.
Sia Akhavan ("Akhavan"), by and through his counsel of
record, hereby files his Memorandum in Opposition to Defendant

03^

Roland Kaufmann's ("Kaufmann") Motion to Withdraw as Counsel of
Record.
On June 22, 1992, only two weeks prior to trial,
Akhavan received from Kaufmann's counsel a Notice of Withdrawal
and a Motion to Withdraw.

The sole reason for Kaufmannfs counsel

withdrawing is that they have not been paid any legal fees with
respect to their representation of Kaufmann.

Kaufmann's counsel

states it will not be necessary to appoint new counsel, nor will
Kaufmann be appearing at trial to defend himself.

If this is the

case, then Kaufmann's appropriate course of action is to
stipulate to a judgment, rather than withdraw and initiate the
requirements of Rule 4-506(3) of Utah Judicial Code of
Administration.
Under Rule 4-506(3) when an attorney withdraws, the
opposing party is required to send a notice to the unrepresented
client informing them to retain another attorney or appear in
person.

Furthermore, no action may be taken in the case until

twenty days after sending such notice to the client.

In this

instance because of the belated filing of Akhavan's counsel's
Motion to Withdraw, granting said motion would necessitate that
the Defendants comply with Rule 4-506 and the trial would have to
be continued.
If it is true that Kaufmann is not going to appear at
trial to defend himself and that Kaufmann's counsel will also not
appear, then the proper course of proceedings would be to
stipulate to a judgment because one will be entered upon their
2
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non-appearance.

Under the present circumstances, Akhavan will be

extremely prejudiced by allowing Kaufmannfs counsel to withdraw
because it would necessitate a continuance of the trial date and
Akhavan would not be able to try the case in the near future.
For all the aforementioned reasons Akhavan respectfully
request that this court deny Akhavan f s counsel's request for
withdrawal and force Kaufmann to either defend himself at trial
or stipulate to judgment,
y^
DATED t h i s

£- -*

day of J u n e ,

1992

JGLAS H. HOLBROOK
Attorneys for Defendant/
C o u n t e r c l a i m a n t S i a Akhavan

0<vn

CERTIFICATE OF MAILING
I HEREBY CERTIFY that a true and correct copy of the
foregoing Objection to Kaufmann's Counsel's Motion to Withdraw
was mailed, postage prepaid, this ^

day of June, 1992, to

the following:
Robert D. Radcliffe
6985 Union Park Center
Suite 535
Midvale, Utah 84047
Craig H. Christensen, Esq.
ALLEN, HARDY, EVANS, RASMUSSEN & JONES
215 South State Street, #900
Salt Lake City, Utah 84111
Leslieann Haacke, Esq.
BROWN, KENT, LARSEN & JENKINS
660 South 200 East, #300
Salt Lake City, Utah 84111
Jeffrey P. Bloom, Esq.
METZGER, GORDON, SCULLY
& MORTIMER
1275 K Street, N.W.
Suite 1000
Washington, D.C. 20005

aw akhavan\rad-obj.wth
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METZGER, G O R D O N , SCULLY & M O R T I M E R
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D&pu*y Git*

METZGER, G O R D O N , SCULLY & MORTIMER
A T T O R N E Y S AT LAW
1275 K STREET, N.W., WASHINGTON, 0,C. 2GQOS
TELEPHONE (2Q2) 84-2-1600
CABLE; ADDRESS: "MASTERLAW VYSH"

TWX: 7 1 0 8 2 3 - 0 1 2 3
TELEFAX: <HO2) eez-2127

July
VIA

1, 1992

FACSIMILE;

The Honorable James S. Sawaya
Dictrict Court Judgo in the Third
Judicial District Court for
Salt Lake County, State of Utah
240 East 400 South
Salt Lake City, Ut&h 04111
Re;

Robert D. Radcliffe v. Sia Akhavan, et al
Case Number 900900439 CV
„

Dear Judge Sawaya;
Pursuant to the discussions in the pre-trial settlement
conference In the above case, we spoke with our client, Roland
Kaufmann, and advised him of your rulings.
Mr, Kaufmann has
changed his position from that which I represented at the
settlement conference,
Pursuant to his request, we are
transmitting herewith his responsive letter verbatim.
We do wish to note one difference of opinion we have with Mr.
Kaufmann. Contrary to his letter, he was previously advised of the
trial date and that a default judgment would be entered against him
if he did not attend trial.
By copy of this letter, we are sending a copy of Mr.
Kaufmann's letter by telecopy to counsel remaining in the case* We
await your instructions on how to proceed*
Very truly yours,

JPB/pmm
Enclosure
cc:
Richard D, Burbidge. Esquire (Via Facsimile)
Robert D. Radcliffe, Esauire (Via Facsimile)
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June 30, 1992
The Honorable Jamas s. Sawaya
Dietrict Court Jud<j* in the Third
Judicial District Court for
Salt Lake. County, Stat* of Utah
240 Bast 40C South
Salt Lake City, Utah 84111
Re: Robert D. Radcliffe v. Sia Akhavan, et.al
Cass Number 90Q9OO439 CV
„.
Dear Judge Sawaya,
I am a counterclaim defendant in the above-referenoe<l cast. I am
aware that my attorneys, Mr, Jeffrey P, Bloom, Mr. Stuart J, Gordon
and Mrs. LaalisAijn Haacke, have filed a Motion to Withdraw as
Counsel. I urn further awar« that, pursuant to local rules, should
tne Motion »e granted, I would normally have to be given written
notice to have substitute counsel enter an appearance on ay behalf.
I faave been informed todays June 30, 1992, that the trial is
scheduled to begin in this matter on July 7, 1992, and if I do not
attend tne trial, a default judgment will be enforced against me.
This is to advise you that:
|
1) I am currently interviewing new Utah coumel and expect to have
taken xay decision by July 31, 1992, l request to maintain
current counsel until suoh tine aa I have concluded my
interviews,
2) I am prepared to go to trial, but only after September 1, 1993•
This is due to the financial burden of travelling to the United
states and being present in court especially during the summer
vacation. I do not have residency in Utah nor a house nor an
apartment. The financial burden is not just travailing 8,000
miles, tout in addition also living costs. This burden I will
take on in September/October 1992.
I am perplexed, as on September l, 1991 I was prepared (travel
tickets confirmed) to have my deposition taken by Plaintiff's
lawyer of said Akhavan at their request in Washington, They then
cancelled utating no reason whatsoever*
This was a very
unprofessional and burdensome situation for me, almost a pure
harassment*
X do not admit to ajiy of the allegations made by Mr. Akhavan and,
in fact, strongly deny them to the fu&leatt Given my OUrrent
financial situation, I humbly ask the Court to allow me to obtain
new Counsel and postpone the trial until September/October when I
will be in a proper position to defend and attend the trial.
These are my own worts, and I hope this provides all of
information required in your order.

the
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RICHARD D. BURBIDGE, Esq. (#0492)
STEPHEN B. MITCHELL, Esq. (#2278)
DOUGLAS H. HOLBROOK, Esq. (#5718)
BURBIDGE & MITCHELL
Attorneys for Defendant and
Counterclaimant Sia Akhavan
139 E. South Temple, Suite 2001
Salt Lake City, Utah 84111
(801) 355-6677
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

ROBERT D. RADCLIFFE,
Plaintiff,
-vsSIA AKHAVAN, an individual,
JOEL M. LaSALLE, an
individual, GENERAL DISPLAY
CORPORATION, and DOES 1
through 10, inclusive,

MOTION FOR ENTRY OF
DEFAULT JUDGMENT AND
FOR EXPEDITED DISPOSITION

Defendants.

SIA AKHAVAN,
Counterclaimant,
Case No. 900900439 CV
-vsJudge James S. Sawaya
ROBERT D. RADCLIFFE,
Counterclaim Defendant
REPUBLIC INTERNATIONAL
CORPORATION and ROLAND
KAUFMANN, and DOES 1 through
10, inclusive,
Additional Counterclaim Defendants.

Sia Akhavan ("Akhavan") hereby moves the court for an
order

entering

default

judgment

against

Roland

Kaufmann

("Kaufmann") and for an expedited disposition of this motion
pursuant

to

Rule

4-501(4)

of

the

Utah

Code

of

Judicial

Administration.
This motion is made upon the grounds and for the reasons
that Kaufmann did not participate in the pretrial conference as
is required under Rule 16 and he has stated to the court that
he will not be attending the trial in this matter scheduled for
July 7, 1992.

Kaufmannfs counsel filed a motion to withdraw in

this case, and represented to the court that it would not need
to continue the trial date because Kaufmann was not going to
retain new counsel.
At

the

pretrial

conference,

this

court

required

Kaufmannfs counsel, as a condition to withdrawal, to obtain a
written letter from Kaufmann stating that he would not attend
the trial and was not going to retain new counsel.

On July 1,

1992, Kaufmann provided a letter which did not comply with the
court 1 s order.

Kaufmann has been represented by counsel since

November of 1990, has been aware of the trial date since it was
first noticed on February 10, 1992, and has taken no action
until the eve of trial to continue the trial or obtain new
counsel.

Akhavan should not bear the burden of Kaufmannfs

dilatory tactics.
The motion of counsel to withdraw should be denied and
a default should be entered against Kaufmann based upon the
2
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grounds that he did not appear at the pretrial conference to
participate in the settlement process and he has represented to
this court that he and his attorneys will not show up on the
July 7th trial date.
This motion
Akhavan

can

make

should be decided expeditiously
appropriate

trial

preparation.

so that
Akhavan

respectfully requests that this court deny Kaufmann1s counsel's
motion to withdraw and enter a default judgment against Kaufmann
in favor of Akhavan.
DATED this

/

day of July, 1992.,
BURBJ^GE; & MITCHELL

'^//tfouglas H. Holbrook
is Attorneys
Att.nrnp.vs for
for Defendant/
n^f^n
Counterclaimant Sia Akhavan
js athavanXmodef

CERTIFICATE OF MAILING
I, the undersigned, hereby certify that I mailed a copy
of the within Motion
Expedited

Disposition

for Entry of Default Judgment and for
and

Order

relating

thereto

to

the

following parties by depositing the same in U.S. mails, postage
prepaid, this __/

day of July, 1992:

Robert D. Radcliffe, Esq.
6985 Union Park Center, Suite 535
Midvale, Utah 84047
Leslieann Haacke, Esq.
1820 E. Morten Avenue, #B-119
Phoeniz, Arizona 85020-4646
Jeffrey P. Bloom, Esq.
(fik° u'A
Metzger, Gordon, Scully & Mortimer
1275 K Street, N.W., Suite 1000
Washington, D.C. 2 0005

&'
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JEFFREY P. BLOOM
STUART J. GORDON
METZGER, GORDON & MORTIMER
1275 K Street, N.W.
Suite 1000
Washington, D.C. 20005
(202) 842-1600

M 0 7 !9S2

and
LESLIEANN HAACKE #5477
1820 E. Morton Avenue, #B119,
Phoenix, Arizona 85020-4646
Attorneys for Roland Kaufmann
IN THE DISTRICT COURT FOR THE~ THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ROBERT D. RADCLIFFE,

)

Plaintiff,

)

vs.
SIA AKHAVAN, an individual,
JOEL M. LASALLE, an
individual, GENERAL DISPLAY
CORPORATION, and DOES 1
through 10, inclusive,
Defendants.

)

OPPOSITION TO MOTION FOR ENTRY
OF DEFAULT JUDGMENT

)
)
)
)
)

Case No. 900900439 CV

)

SIA AKHAVAN,
Counterclaimant,
vs.

)

Judge James S. Sawaya

'

ROBERT D. RADCLIFFE,
Counterclaim Defendant,
REPUBLIC INTERNATIONAL
CORPORATION and ROLAND
KAUFMANN, and DOES 1 through
10, inclusive,
Additional Counterclaim
Defendants.

1027

Roland Kaufmann, by and through counsel, hereby opposes the
Motion of Counterclaimant Sia Akhavan for default judgment against
him and as grounds therefor states as follows:
Neither of the two bases stated by Counterclaimant for default
judgment are sufficient grounds in light of the factual aspects of
this case.

The Motion must be considered in light of the Court's

ruling at the pre-trial

settlement conference and Counterclaim

Defendant's letter dated June 30, 1992.
It

is

true

that

Kaufmann

did

not

attend

the

pre-trial

conference, but it should be noted that he is a Swiss citizen
residing in Switzerland and the time difference made it impractical
for him to participate.

He was represented by counsel at the

settlement conference, in spite of the fact that counsel had filed
a Motion to Withdraw.

At the time of the settlement conference,

Kaufmann had indicated that he was not going to retain new counsel
and did not request a continuance.
The Court required confirmation from Kaufmann that he did not
object to the withdrawal of counsel and that he did not intend to
appear at the trial.

Kaufmann1 s letter of June 30, 1992 indicates

a contrary position to that which he had taken earlier.

Contrary

to the position taken by Counterclaimant, Kaufmann's letter did not
indicate that he would not attend the trial on July 7, 1992, but
apparently requests a continuance.
Counsel for Kaufmann is put in a very difficult position.
Despite the good faith representations made

at the settlement

- 2 -
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conference, counsel has an ethical obligation to represent the
interests of his client, and the client now apparently seeks a
continuance to give him sufficient time to adequately defend the
allegations against him.

At the same time, counsel has a pending

Motion to Withdraw which would put him in an apparent conflict
situation with the client.

Counsel has not been able to contact

Kaufmann since becoming aware of the Motion of Counterclaimant, but
files

this

Opposition

as

being

in

accord

with

the

apparent

interests of the client as expressed in his correspondence of June
30, 1992.
In light of the impending trial date, Counterclaim Defendant
agrees with the request to expedite a decision on this case, and
prays that the Court accept a telecopy of this Opposition while
awaiting receipt by mail of the original, because of the distance
involved.
Kaufmann respectfully requests that the Court deny the Motion
for Default Judgment against him.
DATED this 1st day of July, 1992.

METZGER, GORDON & MORTIMER

JeJSri@r^/P. Bloom
Stuart i. Gordon
LESLIEANN HAACKE

LeslieAnn Haacke

i^

- 3 -

10

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Opposition to
Motion for Entry of Default Judgment was sent by telecopy and by
depositing same in the United States mail, postage prepaid, and
addressed

as shown below,

this

1st day of

July,

1992 to the

following:
Douglas H. Holbrook, Esquire,
Burbidge & Mitchell
139 East South Temple, Suite 2001
Salt Lake City, Utah 84111
Robert D. Radcliffe, Esquire
One Northridge Cove
Sandy, Utah 84092

Jeff

- 4 -
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RICHARD D. BURBIDGE, Esq. (#0492)
STEPHEN B. MITCHELL, Esq. (#2278)
DOUGLAS H. HOLBROOK, Esq. (#5718)
BURBIDGE & MITCHELL
Attorneys for Defendant and
Counterclaimant Sia Akhavan
139 E. South Temple, Suite 2001
Salt Lake City, Utah 84111
(801) 355-6677

7 1992

JUL

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

ROBERT D. RADCLIFFE,
Plaintiff,
-vsSIA AKHAVAN, an individual,
JOEL M. LaSALLE, an
individual, GENERAL DISPLAY
CORPORATION, and DOES 1
through 10, inclusive,

AKHAVAN1S REPLY MEMORANDUM
IN SUPPORT OF ENTRY OF
DEFAULT JUDGMENT

Defendants.

SIA AKHAVAN,
Counterclaimant,
Case No. 900900439 CV
-vsJudge James S. Sawaya
ROBERT D. RADCLIFFE,
Counterclaim Defendant
REPUBLIC INTERNATIONAL
CORPORATION and ROLAND
KAUFMANN, and DOES 1 through
10, inclusive,
Additional Counterclaim Defendants,

1003

Defendant and Counterclaimant Sia Akhavan ("Akhavan"),
by and through his counsel of record, hereby files his Reply
Memorandum
Judgment

in

support

against

against

Motion

for

Entry

Defendant

of

Roland

Default
Kaufmann

I

Contrary
and

his

Counterclaim

("Kaufmann") .

separate

of

Kaufmannfs

to

distinct

Kaufmann-

reasons

In

claim,
to

violation

this

enter
of

a

the

court

has

default

court's

two

judgment
order

for

pretrial settlement conference, Kaufmann failed to appear at the
pretrial settlement conference on June 29, 1992-

The court's

order for a pretrial settlement conference specifically requires
that the party attend with its trial counsel and that if they
fail to attend the "court may impose other sanctions as may seem
just in the case,"

A copy of this Order for Pretrial Settlement

Conference and for Appearance of Counsel and Parties is attached
hereto as Exhibit "A".

Furthermore, Rule 16(d) of the Utah

Rules of Civil Procedure provides that a party failing to appear
at any pretrial conference may be sanctioned as provided for in
Rule

37(b) (2) (B) (C)

Procedure,

and

(D)

of

the

Utah

Rules

of

Civil

Under Rule 37, a court is granted plenary power to

deal with abuses by a party, one of which is entering judgment
against the party.

j

Counsel for Kaufmann also states in its Memorandum in
Opposition that "Kaufmannfs letter did not
would not attend the trial on July 7, 1992 . M
Kaufmann's

counsel

clearly

ignores

the

indicate that he
This contention by

plain

language

in

2
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Kaufmannfs letter which unambiguously
going

to

attend

trial

on July

states that he is not

7th.

Clearly,

if

Kaufmann

intended to appear at trial on July 7 th, he would not have
requested a continuance which was filed on his behalf by his new
local counsel, Paul Durham.

Since Kaufmann has known of this

I
trial date since February, 1992, he should have taken steps to
guarantee his attendance.

The affirmation of his absence has

been confirmed, and this court in conformance with its order at
the pretrial settlement conference should enter default against
Kaufmann.

CONCLUSION

For the foregoing reasons, Akhavan respectfully requests
this court to grant his motion to enter

a default

against

Kaufmann for the reasons set forth above.
DATED this

j>

day of July^l992.
E & MITCliELL

HJ I^itfrook
orneys for Defendant/
unterclaimant Sia Akhavan
)s afcbavan\memopp.3
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CERTIFICATE OF MAILING
I, the undersigned, hereby certify that I mailed a copy
of the within to the following parties by depositing the same in
U.S. mails, postage prepaid, this _^_

day of July, 1992:

Jeffrey P. Bloom, Esq.
Metzger, Gordon, Scully & Mortimer
1275 K Street, N.W., Suite 1000
Washington, D.C. 20005

(also sent via fax)

Paul Durham, Esq.
Durham & Evans
1200 Beneficial Life Tower
3 6 South State
Salt Lake City, Utah 84111

(also s e n t v i a f a x )

rfs^o

1006

Ir^pie Third Judicial District @)iirt
Ijj i
In and for^Salt Lake County-State of UtaWf
ROBERT D .

1U

RADCLIFFE

Civil No.

\

IN!!;

,

9 0090(F£B92

Plaintiff

Order for Pre-LTxial Settjenient
Conference and for Appearance
of Counsel and Parties

vs.

S I A AKHAVAN,

et

al

(Read Carefully)

Defendant

The court, on its own motion, hereby orders that a pretrial settlement conference be held in the above entitled case
as follows:
Date:

June

29,

1992

Place:

J u d g e James S.

TTime:
lmp.

Sawaya

Address:

This settlement conference precedes the trial date which is set toe

10:00
240 E a s t 400 S o u t h ,
J u l y 7, 1992

^501

IT IS FURTHER ORDERED THAT ALL COUNSEL OF RECORD AND THEIR RESPECTIVE CLfLN'LX
BE IN ATTENDANCE UNLESS PRIOR TO SAID CONFERENCE, THE COURT EXCUSES THE
APPEARANCE OF ANY PARTY. THIS INCLUDES DEFENDANTS WHO ARE REPRESENTED BY
INSURANCE COMPANY COUNSEL. Corporate parties should be represented by a responsible offkerauthonzed to
personally make decisions for settlement of the case. The attorney who will try the case shall attend unless excused for
good cause shown. Every attorney has a duty to be thoroughly familiar with the relevant evidence and must be authorized
to personally settle the case.
If counsel or clients are unable to meet the scheduled time, the counsel is directed to contact the judge or his clerk as
soon as that fact is known, and a time convenient to all will be arranged. The responsibility of contacting other parties
receiving this notice to arrange such a change in schedule will be that of the person requesting the change.
The purpose of this conference is to effect a settlement of the case. It is not to prepare a pretrial order. Counsel are
directed to discuss settlement with their clients and each other prior to the appearance at the settlement conference, to be
realistic in their approach to settlement, and to be prepared to advise the judge of their efforts towards settlement and the
problems involved. If a settlement if agreed upon prior to the conference, counsel are directed to prepare a stipulation of
settlement to present at or prior to the conference or to appear and stipulate such settlement into the record.
Other problems such as withdrawal of counsel, failure to respond to discovery, witness problems, trial conflicts,
requests for continuances, etc, will be resolved at the conference. Motions for summary judgment will not be heard.
Conferences are generally scheduled for each half hour. If parties are late, it seriously affects the calendar, and all
parties are directed to appear on time.
IF COUNSEL FAIL TO APPEAR OR IF SETTLEMENT EFFORTS ARE THWARTED BY THE NONAPPEARANCE OF A PARTY, ATTORNEY'S FEES MAY BE ALLOWED TO OPPOSING PARTIES AND THE
COURT MAY IMPOSE OTHER SANCTIONS AS MAY SEEM JUST IN THE CASE.
Copies of this notice were mailed to the following parties at the addresses indicated.

R i c h a r d D. D u r b i d g e - 139 E a s t S o u t h T e m p l e ,
R o b e r t D. R a d c l i f f e - 6 9 8 5 Union P a r k C e n t e r ,
J o e l R. D a n g e r f i e l d - 6 9 8 5 Union P a r k C e n t e r ,
L e s l i e a n n Haacke - 660 S o u t h 200 E a s t , S u i t e
J e f f r e y P . Bloom - 1275 K S t r e e t , N.W., S u i t e
Dated this

. day of

S u i t e 2 0 0 1 , SIX, 84111
S u i t e 535, M i d v a l e , 84047
S u i t e 535, M i d v a l e , 84047
3 0 0 , SLC, 84111
1 0 0 0 , W a s h i n g t o n , D.C. 200(
19

General Display Corp. and Joel LaSalle - 1817 North Beck Street, 84116

EXHIBIT A
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Paul M. Durham, Esq. (0939)
DURHAM & EVANS
1200 Beneficial Life Tower
36 South State Street
Salt Lake City, Utah 84111
Telephone: (801) 538-2424

^£ 6^v\^%^

IN THE -THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
ROBERT D. RADCLIFFE,
NOTICE OF ENTRY OF SPECIAL
APPEARANCE AND MOTION FOR
CONTINUANCE OF TRIAL
v.
SIA AKHAVAN, an individual;
JOEL M. LASALLE, an
individual; GENERAL DISPLAY
CORPORATION, a Utah
corporation; and DOES 1
through 10, inclusive,
Defendants.
SIA AKHAVAN,
Counterclaimant,

ROBERT D. RADCLIFFE,
Counterclaim Defendant,
REPUBLIC INTERNATIONAL
CORPORATION and ROLAND
KAUFMANN, and DOES 1 through
10, inclusive,

Civil No. 900900439 CV
Judge James S, Sawaya

NOTICE OF ENTRY OF SPECIAL APPEARANCE OF COUNSEL
tOMES NOW, Paul M. Durham of the law firm of Durham & Evans
and

enters

a

special

appearance

on

behalf

of

counterclaim-

defendant Roland Kaufraann for the limited purpose of making the
within Motion for Continuance of Trial.
MOTION FOR CONTINUANCE OF TRIAL
Roland Kaufmann, by and through his special counsel, Paul M.
Durham, of Durham & Evans, hereby moves the Court for an order
continuing the trial in this case, which is presently set for July
7, 1992, to a date after September 1, 1992 to enable new counsel to
prepare for trial.
This Motion is made upon several grounds as follows:
1.

That this counterclaim-defendant and his present counsel

of record have encountered serious and substantial misunderstandings

or

disagreements

to

the

degree

that

they

fear

their

representation may be wholly inadequate or seriously compromised;
21.

That this counterclaim-defendant has meritorious defenses

and desires to have an adequate opportunity at trial to assert the
same;
3|.

That

the

Motion

to

Withdraw

by

this

counterclaim-

defendant's present counsel, which was filed on June 16, 1992, has
not been ruled upon;
4L

Because of the complexity of this case, together with the

short amount of time

until

July

2

7,

1992, new counsel

cannot

ac
da

/ prepare for trial without a continuance of the trial
and
5J.

are

Other defendants in the case have settled their claims or

in the process

of doing

so, which may greatly

alter

the

evidence and defenses to be presented at trial.
This Motion is supported by the Affidavit of Paul M. Durham
and by a letter to the Honorable James

S. Sawaya from Roland

Kaufmann dated June 30, 1992, which was separately submitted to the
Court.
Inasmuch as this

counterclaim-defendant

would be severely

prejudiced by being required under these circumstances to proceed
with trial on July 7, 1992, he respectfully requests the Court to
continue the trial date until sometime after September 1, 1992.
DATED this 2 \ J

day of July, 1992.

Paul M. Durham, Esq.
DURHAM & EVANS
Special Counsel for Roland Kaufmann

3
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CERTIFICATE OF DELIVERY
I hereby certify that on the

^yfday of July, 1992, I

did cause to be hand-delivered a true and accurate copy of the
foregoing NOTICE OF ENTRY OF SPECIAL APPEARANCE AND MOTION FOR
CONTINUANCE OF TRIAL was served by hand-delivery upon:
Douglas H. Holbrook, Esquire,
BURBIDGE & MITCHELL
139 East South Temple, Suite 2001
Salt Lake City, Utah 84111
Robert D. Radcliffe, Esquire
One Northridge Cove
Sandy, Utah 84092

(_ By ™^ 0

Jeffrey P. Bloom C &<? ^ A x )
Stuart J. Gordan
METZGER, GORDON & MORTIMER
1275 K Street, N.W.
Suite 1000
Washington, D.C. 20005

y>~u~//h. *&&+Ju<^
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JVr;

4 ss PM 'ft
Paul M. Durham, Esq. (0939)
DURHAM & EVANS
1200 Beneficial Life Tower
36 South State Street
Salt Lake City, Utah 84111
Telephone: (801) 538-2424
Special Counsel for
Roland Kaufmann
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
ROBERT D. RADCLIFFE,
AFFIDAVIT OF
PAUL M. DURHAM

V.

SIA AKHAVAN, an individual;
JOEL M. LASALLE, an
individual; GENERAL DISPLAY
CORPORATION, a Utah
corporation; and DOES 1
through 10, inclusive,
Defendants.
SIA AKHAVAN,
Counterclaimant,

Civil No. 900900439 CV
Judge James S. Sawaya

v.
ROBERT D. RADCLIFFE,
Counterclaim Defendant,
REPUBLIC INTERNATIONAL
CORPORATION and ROLAND
KAUFMANN, and DOES 1 through
10, inclusive,
Additional Counterclaim
Defendants.
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1.

I am an attorney licensed to practice lav/ in the State of

2.

On

Utah.
Thursday,

representative

of

July

Roland

described action.

2,

1992,

Kaufmann

I

with

was
regard

contacted
to

by

the

a

above

In that conversation I was asked if I would

represent Mr. Kaufmann in this proceeding.

I was also informed

that trial was scheduled to begin before the Court on Tuesday, July
7, 1992, and that his attorney, Jeffrey P. Bloom, had moved to
withdraw as counsel on June 16, 1992.
3.

Subseguent

to

my

telephone

conversation

with

Mr.

Kaufmann's representative, I reviewed several pleadings with regard
to the matter and attempted to apprise myself generally of its
status.

I have also been apprised indirectly by Jeffrey Bloom of

METZGER, GORDON and MORTIMER, who is presently counsel for Mr.
Kaufmann,

that

he

believes

Mr.

Kaufmann

has

substantial

and

meritorious defenses to the claims of the counterclaimant.
4.

On July 2, 1992, at approximately

3:00 p.m. Mountain

Standard Time, I first spoke with Mr. Kaufmann concerning the
status of this action.

In that conversation, I was informed by Mr.

Kaufmann that (a) he believes he has substantial and meritorious
defenses to all of the claims of the counterclaimant;

(b) he

genuinely desires to defend this action and is willing to appear at
trial; (c) he will take all necessary action to assist in the
preparation of the matter for trial and appear at trial; (d) he
would like me to represent him and will make adeguate financial
arrangements with me to represent him in this matter, and (e) he
2
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and

his

present

attorney

have

had

serious

and

substantial

disagreements to the degree that he believes that he cannot be
adequately represented.
5.

Based upon the representations of Mr. Kaufmann, he has

provided me with an initial retainer sufficient to file a Motion
for Continuance with the Court and has entered into an agreement
whereby an additional-retainer will be paid and I will be retained
as trial counsel if the Court grants the continuance requested by
Mr. Kaufmann and allows me to substitute as his counsel herein.
6.

Based upon my limited review of the pleadings in this

action, and my conversations described herein, it is clear to me
that new counsel for Mr. Kaufmann cannot adequately be prepared for
trial on July 7, 1992, based upon its complexity and the detailed
factual history associated with the claims which are the subject of
this action.
DATED this

^*v/day of July, 1992.

JM.
Paul M. Durham, Esq.
DURHAM & EVANS
Special Counsel

for

Roland

Kaufmann

\misc\245

STATE OF UTAH

)

COUNTY OF SALT LAKE)

ss.

Subscribed and sworn to before me t h i s cZxJ

day of J u l y , 1992,

rn^t^otl
NOTARY PUBLIC
STATE OF UTAH
My Commission Expirts
January 5,1295

SONYAMITCHai
3B S o t * Strfe Street, Room 1200
Salt U t e City, Utah 64111

NOTARY( PUBL
PUBLIC

CERTIFICATE OF SERVICE
I hereby certify that on the ^K/(

day of July, 1992, a

true and accurate copy of the foregoing AFFIDAVIT OF PAUL M. DURHAM
was served by hand-delivery upon:
Douglas H. Holbrook, Esquire,
BURBIDGE & MITCHELL
139 East South Temple, Suite 2001
Salt Lake City, Utah 84111
Robert D. Radcliffe, Esquire
One Northridge Cove
Sandy, Utah 84092

C ^V ^^^'z

Jeffrey P. Bloom
(?^>0
Stuart J. Gordan
METZGER, GORDON & MORTIMER
1275 K Street, N.W.
Suite 1000
Washington, D.C.
20005
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RICHARD D. BURBIDGE, Esq. (#0492)
STEPHEN B. MITCHELL, Esq. (#2278)
DOUGLAS H. HOLBROOK, Esq. (#5718)
BURBIDGE & MITCHELL
Attorneys for Defendant and
Counterclaimant Sia Akhavan
139 E. South Temple,'Suite 2001
Salt Lake City, Utah 84111
(801) 355-6677
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

ROBERT D. RADCLIFFE,
Plaintiff,
MEMORANDUM IN OPPOSITION
TO KAUFMANN1S MOTION FOR
CONTINUANCE OF TRIAL

-vsSIA AKHAVAN, an individual,
JOEL M. LaSALLE, an
individual, GENERAL DISPLAY
CORPORATION, and DOES 1
through 10, inclusive,
Defendants.

SIA AKHAVAN,
Counterclaimant,
Case No. 900900439 CV
-vsJudge James S. Sawaya
ROBERT D. RADCLIFFE,
Counterclaim Defendant
REPUBLIC INTERNATIONAL
CORPORATION and ROLAND
KAUFMANN, and DOES 1 through
10, inclusive,
Additional Counterclaim Defendants.
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Defendant and Counterclaimant Sia Akhavan ("Akhavan"),
by

and

through

Memorandum

in

his

counsel

Opposition

of

to

record,

hereby

Counterclaim

files

Defendant

this

Roland

Kaufmann's ("Kaufmann") motion for continuance of trial.
Kaufmannfs new counsel, Paul Durham's, main argument in
support of his motion for continuance is that Kaufmann and his
current

counsel, Jeff

misunderstandings

or

Bloom,

of

conference wherein
withdrawal

was

Jeff

Bloom

he

with

and

substantial

respect

to

the

This argument is contrary to the

he stated

that

"serious

disagreements"

representation of Kaufmann,
representation

have

was

at

the

pretrial

that

the sole

not

being

settlement

reason

paid

by

for his
Kaufmann.

Furthermore, in paragraph 2 of Jeff Bloom's motion to withdraw
as counsel for Kaufmann, he unequivocally states the primary
reason for his motion to withdraw is Kaufmann's failure and
refusal to pay legal fees.

Kaufmann is grasping for any reason,

whether supported or unsupported by the factual evidence, for
grounds to justify his motion for continuance.
The

fact

is

undisputed

that

Kaufmann

has

been

represented by counsel in this action, that counsel has been
aware of the trial date, and that nothing has been done until
immediately prior to this trial to either continue it or have
Kaufmann retain new counsel.

Akhavan should not be burdened by

these tactics to delay the trial again.

As this court recalls,

this trial has already been continued once because Jeff Bloom,
Kaufmann's counsel, had a conflict in his schedule.

Obviously,

2

w

Bloom was not being paid at that time and could have withdrawn,
but that would not serve Kaufmann f s interest to put this case on
perpetual hold.
The

court

should

deny

Kaufmannfs

motion

for

a

continuance and enter default against Kaufmann in conformance
with Akhavan's motion for entry of default judgment.
DATED this

S

day of July, 1992.
BURBIDGE & MITCHEL

)ouglas H, 'Holbrook
Attorneys for Defendant/
Counterclaimant Sia Akhavan

js akhavan\memopp.4
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CERTIFICATE OF MAILING
I, the undersigned, hereby certify that I mailed a copy
of the within to the following parties by depositing the same
in U.S. mails, postage prepaid, this _

day of July, 1992:

Jeffrey P. Bloom, Esq.
Metzger, Gordon, Scully & Mortimer
1275 K Street^ N.W., Suite 1000
Washington, D.C. 2 0005
Paul M. Durham, Esq.
Durham & Evans
1200 Beneficial Life Tower
3 6 South State
S a l t Lake C i t y , U t a h
84111

(also sent via fax)
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

MINUTE ENTRY
RADCLIFFE, ROBERT D
PLAINTIFF
VS

CASE NUMBER 900900439 CV
DATE 07/08/92
HONORABLE JAMES S. SAWAYA
COURT REPORTER
COURT CLERK AJG

DEFENDANT

TYPE OF HEARING:
PRESENT:
P. ATTY. RADCLIFFE, ROBERT D
D. ATTY. BURBIDGE, RICHARD D

COMES NOW MATTER DEFAULT OF ROLAND KAUFMAN, SIA AKHAVAN PRESENT
WITH COUNSEL. PAUL DURMAN MADE BRIEF APPEARANCE FOR ROLAND
KAUFMAN, ASKED TO BE EXCUSED, COURT GRANTED HIS REQUEST.
DUE TO THE NON-APPEARANCE OF MR KAUFMAN OR HIS COUNSEL MR. BLOOM
DEFAULT OF ROLAND KAUFMAN WAS GRANTED
WITNESSES SWORN AND EXAMINED ON BEHALF OF SIA AKHAVAN, HISSELF
DAVID ERIC PATTERSON AND MICHAEL D BECK. EXHIBITS PRESENTED BY
COUNSEL WERE ADMITTED
MATTER SUBMITTED BY COUNSEL COURT AWARDED JUDGMENT. COUNSEL TO
DRAW UP FINDINGS OF FACT AND JUDGMENT ACCORDING TO EXHIBIT
NUMBER 3
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RICHARD D. BURBIDGE, Esq., #0492
DOUGLAS H. HOLBROOK, Esq., #5718
BURBIDGE & MITCHELL
Attorneys for Defendant and
Counterclaimant Sia Akhavan
139 East South Temple, Suite 2001
Salt Lake City, Utah 84111
(801) 355-6677
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

ROBERT D. RADCLIFFE,
Plaintiff,

)
)

vs.

)

SIA AKHAVAN, and individual,
JOEL M. LASALLE, an
individual, GENERAL DISPLAY
CORPORATION, and DOES 1
through 10, inclusive,

)
)
)
]
]

Defendants.
SIA AKHAVAN,
Counterclaimant,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Case No- 900900439CV
Judge James S. Sawaya

]
]
]

vs.

;

ROBERT D. RADCLIFFE,

\

Counterclaim Defendant,
REPUBLIC INTERNATIONAL
CORPORATION and ROLAND
KAUFMANN, and DOES 1 through
10, inclusive,
Additional Counterclaim
Defendants.
The above-entitled matter came on regularly for trial
to the bench, the Honorable James S. Sawaya, presiding, on July
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7, 1992 at the hour of 10:00 a.m. with respect to the claims and
counterclaims as between Counterclaimant Sia Akhavan ("Akhavan")
and Counterclaim Defendant Roland Kaufmann ("Kaufmann") .

Akhavan

appeared in person and through his counsel, Douglas H. Holbrook
of Burbidge & Mitchell.

Kaufmann and his trial counsel did not

appear to defend against Akhavan f s claims.

Kaufmann!s special

counsel, Paul Durham of Durham & Evans, appeared only with
respect to Kaufmannfs Motion for Continuance of Trial, but did
not appear with respect to Kaufmann f s interests for trial.
The court having taken evidence in the matter, having
considered the same, and being advised in the premises, hereby
makes the following:
FINDINGS OF FACTS
1.

Kaufmann was properly served with process in this

action and by Stipulation agreed and submitted to this court's
jurisdiction over him.

Since November of 1990, Kaufmann has been

represented by competent counsel from the law firm of Metzger,
Gordon, Scully & Mortimer and Leslieann Haacke, as local counsel.
2.

This case was set for trial in March of 1992, but

was continued at Kaufmann and his counsel's request.
3.

Kaufmannfs counsel filed a Motion to Withdraw as

counsel of record on June 6, 1992, and in said motion represented
that Kaufmann could not appear at trial, either in person or
through counsel•
4.

Kaufmann further represented to the court, by

letter dated July 1, 1992, that he would not appear at trial.
2
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The court denied Kaufmann!s counsel's Motion to Withdraw and
informed Kaufmann and his counsel that if no appearance was made
at trial, then a default would be entered against them.
5.

Kaufmann and his counsel failed to appear at trial

in this matter despite adequate notice of the trial.
6.

In September of 1989, Akhavan owned ah interest in

General Display, Inc., a business engaged in manufacturing and
selling commercial signs.

At this time, Akhavan was told by Joel

LaSalle, president of General Display, that Roland Kaufmann was
interested in buying Akhavanfs interest in General Display.
Akhavan attended a meeting in September of 1989 with Robert
Radcliffe and Mannie Floor, who identified themselves as agents
for Kaufmann.

At this meeting the sale of Akhavanfs shares to

Kaufmann was discussed.

Akhavan and Kaufmann's agents reached an

agreement with respect to the price of the shares, but not with
respect to the terms of payment.
7.

At this meeting Akhavan was told that Kaufmann

wanted to use General Display to merge with a public shell
corporation and subsequently make a public offering.
8.

Akhavan was never able to reach agreeable terms

with Kaufmann1s agents, so Kaufmann came to Salt Lake City from
Switzerland to negotiate the terms of purchasing Akhavanfs
shares.

Akhavan attended a meeting with Kaufmann in October of

1989 at Kaufmannfs office on Fort Union Boulevard.
9.

At this meeting, Kaufmann communicated that he was

very interested in buying Akhavan f s stock in General Display.
3
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Kaufmann and Akhavan agreed upon the terms of Kaufmann's purchase
of Akhavanfs interest in General Display.

The agreed upon terms

were subsequently set forth in Exhibit 1.

These terms included,

but not were not limited to:
(a)

Purchase price of $300,000,00, payable $50,000.00
immediately with the balance of $250,000.00 to be
paid over 18 months at an interest rate of 10%;

(b)

Akhavan agreed not to work or compete in the
commercial signage industry.

This covenant not to

compete was for a period of two years;
(c)

Kaufmann and Akhavan agreed that Akhavan would
receive 2 5% of the net proceeds from any judgment
or settlement of the lawsuit entitled General
Display Corporation v. The Walt Disney Company;
and

(d)

If any lawsuit arose from their agreements, the
prevailing party would be entitled to attorney's
fees.

10.

After entering into the agreement with Akhavan,

Kaufmann visited the General Display offices and manufacturing
plant and informed the employees the he was buying Mr. Akhavan*s
shares in General Display and would be infusing capital into
General Display to enhance its operation.
11.

Kaufmann made certain representations or omitted

to provide facts subject to his purchase of Akhavanfs shares
which he knew were false and/or made with reckless indifference
4
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to their truth or falsity.

These representations were made with

the intent to induce Akhavan's reliance and cause Akhavan to
enter into the contract for the sale of his interest in General
Display to Kaufmann.

Akhavan reasonably relied on Kaufmannfs

representations which were material to his decision to enter into
the agreement for the sale of his interest in General Display to
Kaufmann.
12.

Akhavan was paid the $50,000.00 by Kaufmann, but

was never paid any other amounts owed under their contract.
13.

Akhavan contacted Kaufmann with respect to the

remaining payments under their contract.

Kaufmann informed

Akhavan that he had wired three payments to Akhavan.

At this

time, Kaufmann never stated or told Akhavan to look to someone
else for payments on their contract, but expressly agreed that he
would be making the payments.
14.

While employed at General Display, Akhavan was

earning $10,000.00 per month as salary.

His salary was based

upon his substantial experience in the commercial sign industry.
Upon entering into the contract with Kaufmann, because of the
covenant not to compete, Akhavan was not able to obtain a job in
the commercial sign industry, but was forced to seek jobs as
production managers of manufacturing plants.

The highest salary

Akhavan would have been able to earn as a production manager
would have been $3,000.00 a month.

5
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15.

Akhavan was not paid any money from the net

proceeds of the General Display v. Walt Disney lawsuit.

The net

proceeds were $173,000.00 of which Akhavan is entitled to 25%.
16.

Akhavan had incurred attorney's fees in

prosecuting this action against Kaufmann in the amount of
$44,212.50.

Akhavan would have incurred these expenses if this

suit was filed against Kaufmann alone, irrespective of the claims
against Radcliffe and Republic International Corporation because
the discovery which was necessitated in prosecuting claims
against all parties was identical.
17.

Akhavan is entitled to the difference between the

contract price, $2 50,000.00 of which is owed and outstanding, and
the current value of General Display which is zero.

Akhavan is

entitled to $7,000.00 a month under the covenant not to compete
for 2 years.

Akhavan is entitled to 25% of $173,000.00 and his

costs and attorney's fees.
The court having made the foregoing Findings of Fact,
it now makes the following:
CONCLUSIONS OF LAW
1.

Kaufmann was properly served with process in this

action and by Stipulation agreed and submitted to this court's
jurisdiction over him.

Since November of 1990, Kaufmann has been

represented by competent counsel from the law firm of Metzger,
Gordon, Scully & Mortimer and Leslieann Haacke, as local counsel.
2.

This case was set for trial in March of 1992, but

was continued at Kaufmann and his counsel's request.
6
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3.

Kaufmannfs counsel filed a Motion to Withdraw as

counsel of record on June 6, 1992, and in said motion represented
that Kaufmann could not appear at trial, either in person or
through counsel.
4.

Kaufmann further represented to the court, by

letter dated July 1, 1992, that he would not appear at trial.
The court denied Kaufmannfs counsel's Motion to Withdraw and
informed Kaufmann and his counsel that if no appearance was made
at trial, then a default would be entered against them.
5.

Kaufmann and his counsel failed to appear at trial

in this matter despite adequate notice of the trial.
6.

There was a valid and binding contract entered into

between Akhavan and Kaufmann under the terms set forth in Exhibit
1.
7.

Kaufmann, in connection with negotiations for

executing the contract with Akhavan, made certain representations
to Akhavan which Kaufmann knew to be false and upon which Akhavan
relied upon in entering into the contract with Kaufmann,
Kaufmannfs breaches and misrepresentations have caused Akhavan to
suffer damages in the amount set forth in Exhibit 3.

Akhavan is

entitled to judgment against Kaufmann in the amount of
$553,563.53 and costs of $3,006.59.
DATED this

/&

day of July, 1992.

JMDOE^JAMES S. SAWAYA

Third District Judge
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that a true and correct copy of the
foregoing Findings of Fact and Conclusions of Law was mailed,
postage prepaid, this / ^

day of July, 1992, to the following:

Jeffrey P. Bloom, Esq.
METZGER, GORDON, SCULLY
& MORTIMER
1275 K Street, N.W.
Suite 1000
Washingtonr^D-C.
20005
Paul M. Durham, Esq.
DURHAM & EVANS
36 South State, #1200
Salt Lake City, Utah
84111
Roland Kaufmann
Fincom Financial Consulting, Ltd.
Holbeinstrasse 31
P.O. Box 622
CH-8024
Zurich
Switzerland

aw akhavan\rad-find.fac
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RICHARD D. BURBIDGE, Esq. (#0492)
STEPHEN B. MITCHELL, Esq. (#2278)
DOUGLAS H. HOLBROOK, Esq. (#5718)
BURBIDGE & MITCHELL
Attorneys for Defendant and
Counterclaimant Sia Akhavan
139 E. South Temple, Suite 2001
Salt Lake City, Utah 84111
(801) 355-6677
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

Q\l&r>ia

ROBERT D. RADCLIFFE,

n-n-^a-^oocw

Plaintiff,
DEFAULT ORDER AND JUDGMENT
-vsSIA AKHAVAN, an individual,
JOEL M. LaSALLE, an
individual, GENERAL DISPLAY
CORPORATION, and DOES 1
through 10, inclusive,
Defendants.

SIA AKHAVAN,
Counterclaimant,
Case No. 900900439 CV
-vsJudge James S. Sawaya
ROBERT D. RADCLIFFE,
Counterclaim Defendant
REPUBLIC INTERNATIONAL
CORPORATION and ROLAND
KAUFMANN, and DOES 1 through
10, inclusive,
Additional Counterclaim Defendants.
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The above-entitled matter came on regularly for trial to
the bench, the Honorable James S. Sawaya, presiding, on July 7,
1992 at the hour of 10:00 a.m. with respect to the disposition
of claims

and counterclaims

as between

Counterclaimant Sia

Akhavan ("Akhavan11) and Counterclaim Defendant Roland Kaufmann
("Kaufmann").

Akhavan

appeared

in person

and through his

counsel, Douglas H. Holbrook of Burbidge & Mitchell.

Kaufmann

did not appear in person and Kaufmannfs counsel, Paul Durham of
Durham & Evans, appeared specially with respect to Kaufmann's
Motion for Continuance of Trial only, but did not appear with
respect to Kaufmann!s interests for trial.
Pursuant to the court's prior rulings that if Kaufmann
and his counsel failed to appear for trial a default judgment
would be entered, the court, having taken evidence in the matter
with respect to the issue of damages, attorney's fees and costs
of suit, having considered the same and being fully advised in
the premises, and having

entered

its Findings

of Fact and

Conclusions of Law;
HEREBY ORDERS, ADJUDGES AND DECREES the following:
1.

A Default Judgment is hereby granted in favor of

Counterclaimant

Akhavan

and

against

Kaufmann in the amount of $553,563,53

Counterclaim

Defendant

in damages

(including

attorney's fees) and the further amount of $3,006.59 in costs of
suit, for a total judgment sum of $556,570.12.

2

2.

Said judgment in the amount of $556,570.12 shall

bear interest at the judgment rate of 12% per annum from and
after July 7, 1992 until paid in full.
DATED this //&

day of July, 1992,
BY THE COURTS ^ 7

l m - ^ 6 N O R A B L E JAMES S . SAWAYA
THIRD DISTRICT COURT JUDGE

js akhavan\judg
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CERTIFICATE OF MAILING
I, the undersigned, hereby certify that I mailed a copy
of the proposed Default Order and Judgment to the following
parties by depositing the same in U.S. mails, postage prepaid,
th is

f

<day of July, 1992:

Jeffrey P. Bloom, Esq.
Metzger, Gordon, Scully & Mortimer
1275 K Street r N.W., Suite 1000
Washington, D.C. 20005
Paul Durham, Esq.
Durham & Evans
1200 Beneficial Life Tower
3 6 South State
Salt Lake City, Utah 84111
Roland Kaufmann
Fincom Financial Consulting, Ltd.
Holbeinstrasse 31
P.O. Box 622
CH-8024 Zurich
Switzerland
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